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COURT REPORTS
FEDERAL COURTS
UNITED STATES CIRCUIT COURTS
SIXTH CIRCUIT
Ky. Waterways Alliance v. Johnson, 540 F.3d 466 (6th Cir. 2008) (holding that the EPA's approval of Kentucky's designational methodology
and application for identifying "high quality" waters was not arbitrary
or capricious, but that the EPA's approval of six Kentucky exemptions
from the Clean Water Act's Tier II "high quality" status was arbitrary
and capricious, including one for coal-mining discharges that was unlawful).
To achieve part of its water quality goals of eliminating pollutant
discharge into national navigable waters and protecting fish and wildlife, the Clean Water Act ("CWA") requires that states create their own
water quality standards. The CWA mandates that states establish comprehensive water quality standards and goals for all intrastate waters.
The state-set water quality standards must develop and implement a
statewide "antidegradation policy." The policy requires sufficient mitigation of further degradation of existing beneficial uses of navigable
waters. The standards must be consistent with the three tiers into
which the Environmental Protection Agency ("EPA") divides federal
water quality protection levels.
The Tier I standard applies when the water body requires the water
quality necessary to maintain and protect existing in-stream water uses.
The Tier II standard applies when water quality exceeds levels needed
to support wildlife, fish, and shellfish propagation and human
recreation, unless the state finds that socio-economic development
necessitates reducing water quality. The socio-economic exception
does not apply if the proposed pollution increase would prevent the
watershed's ability to support its designated uses, i.e. prevent "assimilative capacity." Tier III applies to waters of exceptional ecological significance, such as those in national parks. The state must submit its water quality standards to the EPA for review and approval. If the state
water standards do not fulfill CWA requirements, the EPA must notify
the state and specify relevant revisions.
The Kentucky Environmental and Public Protection Cabinet (the
"Cabinet") unsuccessfully submitted its antidegradation policy to the
EPA several times for approval from 1995 through 1999. Shortly before the Cabinet submitted a revised set of antidegradation rules to the
EPA, Kentucky Waterways Alliance (the "Alliance") and other organi-
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zations filed suit in the United States District Court for the Western
District of Kentucky ("district court"), challenging Kentucky's antidegradation policy. After Alliance filed a summary judgment motion in
January 2005 requesting the court to order EPA to promulgate Kentucky's antidegradation rules, but before the court ruled on the motion, the EPA approved Kentucky's revised antidegradation rules. Alliance filed a motion for summary judgment in September 2005, disputing Kentucky's antidegradation implementation procedures. The
district court denied Alliance's motion for summary judgment and
granted the EPA's cross-motion for summary judgment. Alliance appealed to the United States Court of Appeals for the Sixth Circuit, contending that the EPA's approval of Kentucky's categorization of certain
waters as Tier I instead of Tier II waters was arbitrary, capricious and
otherwise unlawful. Alliance also contended that the EPA's approval of
Kentucky's exemption of six kinds of pollution discharges from Tier II
status was arbitrary, capricious and unlawful.
The court reviewed the district court's decision de novo and reviewed the EPA's decision under the arbitrary and capricious standard
of the Administrative Procedure Act ("APA"). Kentucky's "high quality
water," one step down from "exceptional water," receives Tier II protection, while its "impaired water," for watersheds that have at least one
designated impaired use, receives Tier I status. The Alliance asserted
that the EPA's approval of Kentucky's exclusion of impaired waters
from Tier II status to Tier I status was arbitrary and capricious for three
reasons. Alliance argued: (1) that Kentucky's body-by-water-body ("designational") approach was inconsistent with CWA statutory and regulatory goals; (2) that even if the EPA allowed the designational methodology, Kentucky's classification of waters as impaired under the statute was arbitrary and capricious; and (3) that Kentucky's exclusion of
impaired water from Tier II status excluded a significant amount of
state watersheds from Tier II status.
The court held that Kentucky's designational approach was not inconsistent with the CWA because the EPA explicitly allows states to
choose either the designational approach or the parameter-byparameter approach, citing advantages to each. The CWA regulation
is unclear as to whether "levels" refers to specific pollutant levels or
more general water quality levels for relevant uses. Based on this ambiguity, the court held it must defer to the EPA's interpretation, which
allows either approach. Accordingly, the court could not find EPA's
approval of Kentucky's designational approach arbitrary, capricious or
unlawful. Further, the court did not find that Kentucky applied its
designational methodology in an arbitrary or capricious manner because it found that a water body's impairment is sufficient to exclude it
from Tier II status if all impaired watersheds receive equal treatment
for antidegradation. The court held the decision was not arbitrary or
capricious because under CWA regulations, a water body must only fail
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to meet one use to exclude it from Tier II status, not both, as Alliance
maintained. Finally, the court disagreed with Alliance that the EPA's
approval of ninety percent of Kentucky waters for Tier II status meant
that the EPA would actually grant ninety percent of the waters Tier II
status; the court held that the regulations do not require a minimum
threshold for the proportion of a state's waters that must earn Tier I
status.
The court agreed with Alliance that the EPA's approval of six exemptions from Tier II was arbitrary and capricious, holding that five of
them would result in significant water quality degradation, not de minimus, under Tier I status. The court held the EPA must determine
whether Kentucky's regulations would result in significant degradation.
The court focused on how much of the water body's assimilative capacity would decline by shifting the five sets of discharges from Tier II to
Tier I status. However, instead of assessing the impact of individual
exemptions on degradation, the court held that the EPA must calculate the cumulative impact of the exemptions on degradation. The
court also held that the EPA must quantify and justify its assimilative
capacity results and remanded the issue back to EPA to resolve these
deficiencies.
Finally, the court found Kentucky's coal-mining discharge exemption invalid because the EPA unlawfully relied on a Cabinet commitment it falsely interpreted. The EPA violated federal APA approval
procedure by convincing the Cabinet it could demonstrate socioeconomic necessity for coal-mining discharges to exempt them from
Tier II status. The court held that the existing regulations unambiguously precluded Tier II exemptions for coal-mining discharges. The
EPA violated procedural rules and undermined the CWA public participation process by accepting a mere assurance from the Cabinet that it
would show socio-economic necessity for the discharges instead of requiring Kentucky to amend its regulations, as the Act requires.
The court affirmed summary judgment in favor of the EPA for the
EPA's approval of Kentucky's methodology for Tier II selection status
and for the EPA's approval of Kentucky's application of that methodology for impaired waters. The court reversed summary judgment for
the EPA on its approval of Kentucky's five de minimus exemptions,
holding it arbitrary and capricious and remanding reconsideration of
the exemptions to the EPA. The court also reversed summary judgment for the EPA on the coal-mining discharge exemption, holding
the action unlawful and remanding it to the EPA for reconsideration.
Suzanne Lieberman
TENTH CIRCUIT
Utah Div. of Forestry, Fire & State Lands v. United States, 528 F.3d
712 (10th Cir. 2008) (holding: (1) Utah had standing to litigate ownership of disputed property; (2) the district court did not abuse its discre-

